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1

STANDARD OF REVIEW
The issues presented in this brief are legal in nature.

No

deference is accorded to the District Court's decision relative to
its conclusions of law.
P. 2d 457 (Utah 1992).

Hill v. Seattle First National Bank, 821
Further, this court must presume that the

statute which appellants challenge as unconstitutional is valid
until it is shown to be otherwise "beyond all recisonable doubt."
State ex rel. Breeden v. Lewis, 26 Utah 120, 72 P. 2d 388, 389
(1903); State v. Tavlor. 541 P.2d 1124 (Utah 1975); Salt Lake City
v. Savage, 541 P.2d 1035 (Utah 1975), cert, denied, 425 U. S. 915
(1976).
STATUTORY AND CONSTITUTIONAL PROVISIONS
Utah Constitution, Article VI, Section 1:
The Legislative power of the State shall be
vested:
* * *

2. In the people of the State of Utah, as
hereinafter stated:
* * *

The legal voters or such fractional part
thereof as may be provided by law, of any
legal subdivision of the State, under such
conditions and in such manner and within such
time as may be provided by law, may initiate
any desired legislation and cause the same to
be submitted to a vote of the people of said
legal subdivision for approval or rejection,
or may require any law or ordinance passed by
BTP14.002
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the law making body of said legal subdivision
to be submitted to the voters thereof before
such law or ordinance shall take effect.
Utah Constitution, Article XIII, Section 5(a):
The Legislature shall not impose taxes for the
purpose of any county, city, town or other
municipal corporation, but may, by law, vest
in the corporate authorities thereof, respectively, the power to assess and collect taxes
for all purposes of such corporation. Notwithstanding anything to the contrary contained in this Constitution, political subdivisions may share their tax and other revenues
with other political subdivisions as provided
by statute.
Utah Code Ann., § 20-11-21:
(1)
Subject to the provisions of this
chapter, the legal voters of any county, city,
or town, in numbers required by this chapter,
may initiate any desired legislation and cause
it to be submitted to the governing body or to
a vote of the people of the county, city, or
town for approval or rejection, or may require
any law or ordinance passed by the governing
body of the county, city or town to be submitted to the voters before the law or ordinance
takes effect.
(2)(a)
The legal voters of any county,
city or town may not initiate budgets or
changes in budgets, or tax levies or changes
in tax levies.
(b) The legal voters of any county,
city or town may not require any budget or tax
levy adopted by the governing body of the
county, city or town to be submitted to the
voters.

BTP14.002
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STATEMENT OF THE CASE

I.

Nature of the Case,

This action was filed by Clark Bigler and the Utah Taxpayers
Association (hereinafter "UTA") challenging the refusal of Payson
City officials to issue referendum petitions in connection with an
application to refer the Payson Utility Revenue Tax to the voters.
II.

Proceedings Below.

UAC adopts the statement submitted by Payson City concerning
the proceedings before the district court below.
III.

Statement of Facts.

UAC adopts the statement of facts submitted by Payson City in
its opening brief. Pursuant to stipulation of all parties, UAC has
been authorized to file a brief as amicus curiae and to participate
in oral argument in this matter.
SUMMARY OF ARGUMENT
UTA argues on appeal that the Constitution of the State of
Utah Guarantees the right to bring a referendum against Payson City
in connection with new tax legislation. UTA further argues that it
has a federally protected right to bring a referendum relating to
a new tax scheme.

The basis for UTA's arguments is that the

imposition of the utility tax is a legislative, as opposed to an
administrative or ministerial function. Thus, UTA argues, there is
BTP14.002
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an absolute right to submit the utility tax to a referendum vote of
the citizenry, pursuant to Article VI, Section 1 of the Utah
Constitution,
Payson City argues that referral of tax levies, budgets and
appropriate ordinances are excluded from the peoples7 right to
refer matters for public approval or rejection. To find otherwise,
the City argues, would be to violate the specific grant of
authority given to municipal officials to levy municipal taxes.
Amicus UAC takes the position that should the court find tax
levies and budgetary decisions are proper subjects of referendum
votes,

the

resulting

chaos would

effectively

paralyze

local

government and make it virtually impossible for local government
authorities to carry out the basic

functions of government;

specifically, establishing policies, creating budgets to fund
necessary capital projects, and otherwise raising and expending the
revenues necessary to facilitate the operation of government.

ARGUMENT
POINT I
TAX LEVIES ARE EXCEPTED FROM
THE RIGHT OF REFERENDUM
Reduced to its most basic level, the argument of UTA is that
the provisions of § 20-11-21(a) unconstitutionally limit the right
to seek a public referendum on a new tax.
BTP14.002
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Specifically, UTA

argues that it has an absolute right to submit the Payson City
utility tax to public vote pursuant to the provisions of Article
VI, § 1 of the Utah Constitution, which provides:
The Legislative power of the State shall be
vested:
* * *

2. In the people of the State of Utah, as
hereinafter stated:
The legal voters or such fractional part
thereof, of the State of Utah as may be provided by law, under such conditions and in
such manner and within such time as may be
provided by law, may initiate any d€>sired
legislation and cause the same to be submitted
to a vote of the people for approval or rejection, or may require any law passed by the
Legislature (except those laws passed by a
two-thirds vote of the members elected to each
house of the Legislature) to be submitted to
the voters of the State before such law shall
take effect.
The legal voters or such fractional part
thereof as may be provided by law, of any
legal subdivision of the State, under such
conditions and in such manner and within such
time as may be provided by law, may initiate
any desired legislation and cause the same to
be submitted to a vote of the people of said
legal subdivision for approval or rejection,
or may require any law or ordinance passed by
the law making body of said legal subdivision
to be submitted to the voters thereof before
such law or ordinance shall take effect.
The language of these constitutional provisions contemplates
that conditions will be imposed on the exercise of the right of
referendum and initiation.
BTP14.002

In fact, the provisions related to
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referral of state laws preclude initiation and referendum altogether in cases where the statute has been passed by a two-thirds vote
of both houses of the legislature.
Despite UTA's assertion that the right of referendum is
precluded only in the case of administrative or ministerial acts
that position ignores this court's decision in Dewey v. DoxeyLavton Realty Co. .

2 Utah 2d 1, 277 P. 2d 805

(1954), which

recognized that administrative acts are not the only limitations
recognized by the courts:
In State ex rel. Keefe v. City of St. Petersburg, 106 Fla. 756, 145 So. 175 (1933), it was
held that the referendum provisions were not
intended to apply to appropriation ordinances
required by state law, for the reason that to
hold otherwise would make operation under the
budgetary system, provided for by the charter,
impossible and because matters of financial
management were peculiarly within the special
knowledge of responsible city officials.
Other appropriations and tax levying ordinances have been held to be outside the operation
of referendum provisions in Penman v. Quin.
Tex.Civ.App., 116 S.W.2d 783 (tax levying
under state law provision held to be merely
administrative; also, the technical nature of
the subject matter precluded operation of the
referendum); Burkett v. Youngs, 135 Me. 459,
199 A. 619 (assessment of taxes was held not
to be subject to referendum as being a matter
of concern affecting the state as a whole and
not solely municipal in character); and Swain
v. Fritchman. 211 Idaho 783, 125 P. 319 (the
fact that the statute provided that tax levy
ordinances were to take effect immediately
indicated that such ordinances were intended
by the legislature to be excluded from the
provisions of the referendum).
BTP14.002
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277 P.2d at 807).
To implement the provisions of Article VI, § 1, the legislature enacted § 20-11-1. That section sets forth the conditions and
procedures which govern the right of the people to initiate or
refer a law or ordinance. Section 20-11-21(1) provides that voters
of any county, city, or town may initiate any desired legislation
or subject legislation to a public vote for approval or rejection
before the law or ordinance takes effect.

This grant of power,

however, is limited by § 20-11-21(2), which provides:
(a) The legal voters of any county, city,
or town may not initiate budgets or changes in
budgets, or tax levies or changes in tax
levies.
(b)
or town
adopted
city or

The legal voters of any county, city,
may not require any budget or tax levy
by the governing body of the county,
town to be submitted to the voters.

Through enactment of § 20-11-21, the legislature imposed
conditions on the right to initiate or refer matters of local
voters, as it was empowered to do pursuant to the provisions of
Article VI, § 1 of the Utah Constitution.

While not directly

addressing an identical factual situation, this court's previous
rulings strongly mitigate in favor of the presumption of constitutionality with respect to the limitations imposed in

BTP14.002
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§ 20-11-21.

POINT II
COMPELLING PUBLIC POLICY CONSIDERATIONS
MANDATE THAT TAX LEVIES AND BUDGETS
NOT BE SUBJECT TO PUBLIC REFERENDUM
This court has noted that the presumption of constitutionality
is particularly compelling when dealing with economic matters and
taxation issues. Rio Alaom Corp. v. San Juan County, 681 P. 2d 184,
190-91 (Utah 1984).

Of primary importance in this case is the

impact of this court's decision on the effective and efficient
functioning of local governments.

All governmental functions, at

core, depend on the governmental entity's ability to raise revenues
to fund legitimate governmental objectives.
Similar factors were considered by the Florida Supreme Court
in State ex rel. Keefe v. City of St. Petersburg, 106 Fla. 756, 145
So. 175 (1933).

In the context of the system established for

creation and implementation of governmental budgets, the court in
that case cogently discussed the difficulties which would be
imposed on local government should appropriations become subject of
referendum:
To comply with the true intent of the
statute in so far as the budgetary plan is
concerned, requires municipal action based on
the determination by the city's officials of
its available resources and indispensable
financial requirements.
To hold that the
initiative and referendum provisions of the
charger are applicable to appropriation ordinances would materially obstruct, if not
BTP14.002
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entirely defeat, the purpose
budget system.

of

having

a

* * *

It would be unreasonable, indeed, to suppose that the Legislature would require the
responsible officials of the city to proceed
with care and deliberation to prepare a budget
in keeping with the financial needs of the
city, and then subject the resultant financial
arrangement evolved therefrom to a popular
referendum election, in which few, if any, of
the special factors, which have been studied
by competent officials in connection with
preparing such an arrangement, would be given
that thorough investigation and consideration
necessary to make any form of budgetary plan
operative. A budget system means sound fiscal
management of municipal affairs, by requiring
all expenditures, through appropriations, to
be predicated on a proper understanding and
appreciation of all the pertinent facts which
may be ascertained with reference to the
advisability of making the same.
We are fortified in the view we take of the
situation presented in this case by the fact
that the subtitle of section 8 of the charter
of the city of St. Petersburg is denominated:
"Direct Legislation by the People."
The
reference to "legislation" as used in this
section of the statute, when considered in
connection with the general plan of governmental operation being set up, could not have
been intended to embrace those matters of
financial management, which, while legislative
in their character are such as are impliedly,
if not expressly, required by the charter to
be dealt with by the city's responsible officers on the basis of peculiar and special
knowledge possessed by them concerning the
possible resources of the city and the necessities required to be met through the exercise
of the delegated power of taxation.
BTP14.002
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145 So., at 176.
In order to prepare a budget, local governments must first
identify all sources of revenue and estimate the amounts which will
be received from each source, including sales taxes, property
taxes, and any other sources of revenue.

Proposed expenditures

must then be identified and adjustments to tax rates made to ensure
that sufficient funds will be available to meet the proposed
expenditures. To discharge their budgeting responsibilities, local
governments must rely on the availability of revenues which may be
legally levied pursuant to existing law.
The Constitution of the State of Utah provides the basic
framework within which government may function. It is not intended
to set forth the detailed mechanisms through which all governments,
on whatever

level, must function.

In the specific area of

taxation, Article XIII, § 5 of the Utah Constitution specifically
provides:
The Legislature shall not impose taxes for
the purpose of any county, city, town or other
municipal corporation, but may, by law, vest
in the corporate authorities thereof, respectively, the power to assess and collect taxes
for all purposes of such corporation. . . .
The Utah Constitution specifically prohibits the state legislature
from imposing taxes for any local purpose, but empowers the
legislature to authorize local government to perform that function.
The Utah Constitution confers upon the state legislature the
BTP14.002
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authority to empower local government to levy local taxes and the
specific statutes define the limits of that authority and the
manner in which that authority may be exercised.
Irrespective of whether this court finds that the levy of the
utility tax was legislative or administrative in nature, this court
must find that § 20-11-21 appropriately excludes from initiative
and referendum all i sues relating to local tax levies and budgets.
To do otherwise would create an untenable gridlock in the entire
budgetary process.
Local governments must be able to rely on the availability of
revenues generated under validly enacted statutes to defray the
expenses incurred in providing public services.

The alternative

would be to effectively subject every aspect of local government to
popular vote, making it virtually impossible for local governments
to cope with the revenue requirements of local fire and police
protection, operate government-owned utilities and water systems,
fund public education and necessary capital improvements, and a
plethora of other governmental services and functions.

BTP14.002
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POINT III
THE LEGISLATURE SPECIFICALLY INTENDED TO
LIMIT THE RIGHT OF INITIATIVE AND
REFERENDUM WITH RESPECT TO TAX LEVIES
The manner in which the Payson City utility tax became
effective is similar to the manner in which a county may impose a
local sales and use tax.

Pursuant to § 59-12-201, et seq. , the

state is authorized to assess a sales and use tax.

The county

government is authorized to enact an ordinance to assess a local
sales and use tax, which piggy-backs the state-imposed tax and is
limited in percentage.

Similarly, § 11-26-1, et seq. allows a

municipality to impose a tax of up to six percent of the gross
revenues of a utility.

Imposition of both the local sales and use

tax and the utility tax are not mandatory, but discretionary — the
local authorities may, but need not, levy the tax. The tax itself,
however, is not created by the local ordinance which levies the
tax; rather, it is created by the state statute which authorizes
local governments to levy the tax.

See, e.g.f Penman v. Quin,

116 S.W.2d 783, 786 (Tex.Civ.App. 1938).
The utility tax is not, therefore, an entirely new tax scheme,
as UTA argues.

It is merely the local implementation of a

previously enacted state statute, which authorized local government
to levy a utility tax.

The legislature did not specifically

provide that this utility tax would be subject to referendum and,
BTP14.002
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therefore, the limitations contained in § 20-11-21 apply. This is
not always the case.
Section 17A-2-13 22 provides as follows:
(1) The governing authority of a county or
municipality which has established a service
district may levy a tax on all taxable property within the service district in addition to
all other taxes on such property levied or
imposed by the county or municipality or by
any other public corporation district, or
political subdivision in which the service
district is located, and may issue bonds
payable in whole or in part from these taxes.
No tax may be levied and no bonds or guaranteed bonds shall be issued, however, unless
authorized, except as otherwise provided in
Section 17A-2-1325. by a majority of the
qualified electors of the service district
voting at an election for that purpose held as
provided in this section. [Emphasis added.]
Subsection (2) of § 17A-2-1322 outlines the procedures and
manner in which the election for the purpose of ratifying a tax
levy on all taxable property within a service district must be
conducted. It is clear, then, that the legislature can, and did in
the case of tax levies associated with special service districts,
provide that some tax levies are subject to referendum by qualified
voters.
The entire scheme of taxation is a complicated and intricate
mechanism comprised of interconnecting provisions and requirements.
The legislature is empowered to condition the extent to which local
governments may levy taxes and may even provide that such levies be

BTP14.002
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subject to referendum. Because the legislature did not include any
provision in the utility tax statute which would subject the local
levy to referendum, it is clear that the legislature did not intend
the tax to be subject to referendum.

Instead, the legislature

intended that the tax be excluded from the referendum provisions
contained in the Utah Constitution under the provisions of § 20-1121.
CONCLUSION
Should UTA prevail in this appeal, the result would not simply
be

to

impair

the

efficient

operation

of

local

governmental

entities. The result would be to preclude the functioning of local
governments by subjecting every aspect of the budgetary process to
review by the public at large. The carefully constructed statutory
scheme of appropriations and expenditures would be thrown into the
same kind of chaotic situation faced recently by the State of
California as a result of its inability to arrive at a state
budget.
Ultimately, this court's decision may not rest on whether the
levy of the taxes by Payson was an administrative/ministerial
function or a legislative one.

The court must look to the spirit

and intent of the constitutional and statutory provisions which
create and condition the voters7 right of initiation and referendum. UAC urges the court to determine that the provisions of § 20BTP14.002
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11-21 excluding local tax levies and budgets from referendum are
constitutional and, further, are absolutely necessary for the
efficient operation of local government.
Respectfully submitted this 22nd_day of September, 1992.

Attorneys for Amicus Curiae Utah
Association of Counties
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